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Per Rajesh Kumar, AM:

This is the appeal preferred by the assessee against the order of the Ld.
Commissioner of Income Tax(Appeals) -NFAC, Delhi (hereinafter referred to as the

Ld. CIT(A)”] dated 19.08.2022 for the AY 2017-18.
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2. The only issue raised by the assessee is against the confirmation of penalty of
Rs. 1,50,000/- by Ld. CIT(A) as imposed by the AO u/s 271B of the Act by ignoring
the fact that the assesse is not liable to audit u/s 44AB of the Act.

3. Facts in brief are that the assessee’s total turnover during the year was Rs.
1,61,43,600/- which was enhanced by the AO to Rs. 3,38,47,120/-. During the
assessment proceedings, the AO imposed a penalty on the assessee u/s 44AB of Rs.
1,50,000/- whereas as a matter of fact the assessee has filed return by offering higher
profit/income than as provided u/s 44AB of the Act . The AO however did not accept

the contentions of the assessee and imposed penalty.
3. The Ld. CIT(A) also affirmed the same.

4. After hearing rival contention and perusing the material on record particularly
the provisions of Section 44AB of the Act which provides for the requirement of
getting the accounts audited in certain cases by certain persons carrying on business
or profession. Further section 44AB(a) of the Act provides that in case of a person
carrying on business , if the total sales/ gross receipts as the case may be from the
business exceed Rs. 1.00 crore in any previous year, then the person has to get the
accounts audited .We also perused the proviso which has been introduced by Finance
Act, 2017 w.e.f 01.04.2017 which provides that this section shall not apply to a person
who has declared profit and gain in the previous year in accordance with provisions of
Section 44AD(1) of the Act and his total sale/ turnover/ gross receipt of the said
person does not exceed Rs. 2.00 crores in such previous year meaning thereby that if
turnover of the assessee does not exceed Rs. 2.00 crores and he declares profit and
gain in the previous year in accordance with provisions of Section 44AD(1) of the Act
, then the provisions of Section 44AB of the Act are not applicable to that person.
This is undisputed fact that the turnover of the assessee does not exceed two crores
and the profit declared are in terms of provisions of Section 44AD(1) of the Act and
therefore the assessee is not required to get the accounts audited u/s 44AB of the Act.
Accordingly we set aside the order of Ld. CIT(A) and direct the AO to delete the
penalty u/s 271B of the Act.
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5. In the result, the appeal of the assessee is allowed.
Order is pronounced in the open court on  21% April, 2023

Sd/- Sd/-

(Sonjoy Sarma /&1 QraT) (Rajesh Kumar/Irater PAN)

Judicial Member/=a1_¥e &g Accountant Member/S@T &g

Dated:  21% April, 2023
SB, Sr. PS
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